
Philosophy 265
Philosophical Problems in the Law

Section 01:  		MWF 11-11:50		Friends 203		Spring 2010

OVERVIEW:  Philosophy 265 is an introduction to a number of important philosophical problems that arise in the law.  We will begin by inquiring into the nature of law and legal authority.  For example:  Why have law at all?  What, if anything, distinguishes law from the order of a gangster?  Is an unjust law a genuine law at all?  Is it ever advisable to punish someone for an act that was not illegal at the time it was committed?  Can you ever be justified in breaking the law?  Is there such a thing as international law, and if not, should there be?  We will also tackle some philosophical issues that arise out of the U.S. constitutional experience (e.g. should the Constitution be interpreted solely in light of “original intent”?), and apply our findings to the contested constitutional issues. Finally, we will examine the question of punishment, and the justice (or not) of the death penalty, as well as some puzzles involving the role of intention in crime. Throughout the course we will examine competing views on each of these issues; the aim will be for students to think critically about these views, so that they may come to know first-hand what is required of a well-reasoned response to the course’s questions.

PROFESSOR:  Craig Duncan  
Email:  cduncan@ithaca.edu  
	Office hours and location: 	Park 233, Tuesdays 11am-12pm, Wednesdays 
					10-11am
	Office phone:  274-3580 

REQUIRED COURSE MATERIALS:  	
· Louis P. Pojman and Jeffrey Reiman, The Death Penalty:  For and Against (Rowman and Littlefield Publishers, 1998)
· The rest of the readings will be available online via Blackboard
COURSE REQUIREMENTS:  
· Four short “Position Papers” (2-3 pages):   Each assignment will count 4% toward your overall grade.
· Two papers (5-7 pages):  Paper topics will be distributed in advance.  You must write on one of the announced topics unless you submit an alternative topic in writing to me at least three days before the deadline and it is approved.  Extensions on paper deadlines will be granted only in extraordinary circumstances; extension requests must be made in writing (email is OK) well in advance of the deadline.  Papers not turned in on time will instantly receive a deduction worth one-third of a letter grade.  This deduction will increase daily, adding up to a full letter grade deduction for a paper 7 days late, with steeper deductions thereafter at my discretion.  Each paper will count 10% toward your overall grade.  Note:  The paper grades I assign will mean the following:

A-range:  Intense effort and compelling exposition, clearly presented, together with original arguments of one's own that are remarkably imaginative and thought-provoking; interesting and important objections to your view are given sufficient consideration and are presented fairly. (In short, a paper must have “the Wow Factor” to get an A or A-.)
B-range:  Compelling exposition, clearly presented, together with a significant number of imaginative, original arguments of one's own; interesting objections to your view are considered and are well described.
C-range:  Visible effort, but with one or more of the following problems:  significant misunderstanding; or unclear / unfocused presentation; or insufficient evidence of imaginative, original thought; or insufficient awareness of potential objections to your view.
D-range:  Serious misunderstanding, or visible lack of effort.
· Three Exams:  There will be two midterm exams and a final exam.  Each midterm exam will count 15% toward your overall grade.  The final exam will count 20% of your grade.  
· Class Discussion:  Philosophy cannot be passively learned.  It requires active engagement, both with the texts and with individuals in the form of discussion.  For this reason class participation counts for 14% of your overall grade.  In order to get a good participation grade, you must have excellent attendance, do the assigned reading for each class period, and regularly take an active role in class discussions (excellent attendance alone will get you no higher than a C+).  

Note:  All written assignments and exams must be completed in order to pass the course.


LIST OF READING ASSIGNMENTS AND WRITTEN ASSIGNMENTS:  
Please consult the online reading and written assignment schedule available on the Blackboard homepage.

TEACHING POLICIES:  

No Electronics in the Classroom
Due to bad experiences in the past, I do not allow the use of laptop computers or cell phones in the classroom.

Attendance  
During classtime I will often introduce material that is not covered in the reading assignments.  You will be held responsible for knowing this material.  If you do not come to class, you will not know this material, and your performance on essays and exams will suffer.  So come to class.  

Academic Conduct
Students are expected to conform to the Standards of Academic Conduct printed on pages 116-118 of the 2001-2002 Student Handbook.  Please familiarize yourself with these standards.  Violations will be reported to the Ithaca College Conduct Review Board.  Additionally, you will receive a grade of zero on any assignment that is not completed according to these standards.
Plagiarism is one very serious violation of these standards.  I will not tolerate it.  There are good reasons for my zero-tolerance policy—reasons well summarized by the philosopher Hugh LaFollette, from whom I quote below:
   
“Why Shouldn't I Plagiarize? 
(1) It undercuts the aims of education. If you plagiarize you will not learn the skills you should learn – you are merely copying someone else's words and ideas – and that you already knew how to do.
     (2) It is theft. And all theft is wrong, whether it is theft of an idea or an object. 
(3) You harm other students. By plagiarizing you make professors more suspicious of students. This encourages them to make assignments that are plagiarism-proof rather than ones that are educationally sound.
(4) You will get caught. Think about it for a minute: if you plagiarize from a good source – one that is likely to help your grade – the prof may well know (or can easily find) the source. And if your writing style drastically changes from sentence to sentence or from paper to exam, that will be obvious to even a causal observer. To plagiarize well – to plagiarize in a way that is likely to land you a decent grade and minimize the chance you will get caught – you would have to know the material so well, that it would be easier – and more educationally beneficial – to write the essay yourself."[footnoteRef:1] [1:  From the website of Hugh LaFollette (http://www.etsu.edu/philos/classes/hhl/plagiari.htm).] 

Classroom Behavior.
	I care about your education, and I put a lot of time into preparing lectures and classroom activities.   Hence it is disrespectful not to give me your attention in class.  If you cannot do this, please stay home.  

Special Needs
	In compliance with Section 504 of the Rehabilitation Act of 1973 and the Americans with Disabilities Act, reasonable accommodation will be provided to students with documented disabilities on a case-by-case basis. Students must register with the Office of Academic Support Services (telephone 274-1005) and provide appropriate documentation to the College before any academic adjustment will be provided. Once this is done, I am happy to work with you together with the office of Academic Support Services for Students with Disabilities.  

Tentative Reading and Assignment Schedule
 
Below you will find a list of reading assignments and written assignments.  Although the list below is subject to change, please assume the listed items are due unless your professor informs you otherwise.
Apart from the readings on punishment and the death penalty from the Pojman/Reiman book in April, all readings listed here are available online via the “Online Readings” folder in Blackboard.

I.  THE NATURE OF LAW
A.  The Absence of Law 
Mon 1/25	In-class video:  The Meat Fight
Wed 1/27	Hobbes, Leviathan, Chapter 13 
Fri 1/29	John Locke, The Second Treatise of Government, Chapter VII, sec 119-122 
Larry Alexander and Emily Sherwin, “Disagreement, Uncertainty, and Authoritative Settlement”
 B. Theories of Law 
Mon  2/1	Andrew Altman, “Law and Morality” 
Thomas Aquinas, “What is Law?”
Wed 2/3	Martin Luther King, Jr., “Letter from Birmingham Jail”
		Riggs v. Palmer
Position paper #1 due
Fri 2/5		John Austin, “Legal Positivism”
Mon 2/8	H. L. A. Hart, “Law as the Union of Primary and Secondary 				Rules”                      
Wed 2/10	Lon Fuller, “Eight Ways to Fall to Make Law”
Fri 2/12	[No new reading]
 Mon 2/15	Exam 1
II. CONSTITUTIONALISM
A.  The Idea of Limited Government 
Wed 2/17	Will Waluchow, “Constitutionalism,” part 1 
Fri 2/19	[No new reading]
B.  Interpreting the Constitution 
Mon 2/22	Antonin Scalia, “The Role of the U.S. Federal Courts in the Constitution”
Wed 2/24	Ronald Dworkin, “Comment on Scalia” 
Fri 2/26	Loving v. Virginia (1967)
Martha Nussbaum, “A Right to Marry?  Same-Sex Marriage and the Constitution”
Mon 3/1	[No new reading]
First 5-7 page paper due
 III.  SOME RULE OF LAW DILEMMAS
A.  Extreme Circumstances 
Wed 3/3	Leo Katz, “Necessity, the Mother of Invention” (pp. 8-25)
Fri 3/5		Leo Katz, “Necessity, the Mother of Invention” (pp. 25-50) 
Dudley v Stevens
Mon 3/8	Craig Duncan, “The Wrong of Torture” 
		Stuart Herrington, “Two Problems with Torture”
Wed 3/10	Oren Gross, “The Prohibition of Torture and the Limits of the Law”
Fri 3/12	[No new reading]
SPRING BREAK
 B. Regime Change 
Mon 3/22	Lon Fuller, “The Problem of the Grudge Informer” 
Position paper #2 due
Wed 3/24	In-class video:  Sophie Scholl
Andrew Altman, “Judgment at Nuremberg”
Fri 3/26	Robert H. Jackson, “Opening Address for the United State, Nuremberg Trials” 
C.  International Law
1.  Foundations 
Mon 3/29	Immanuel Kant, Perpetual Peace (excerpt)
Wed 3/31	Hart on International Law
Fri 4/2		Anthony D’Amato, “Is International Law Really ‘Law’?”
Position Paper #3 due
2.  The International Criminal Court 
Mon 4/5	The International Committee for the Red Cross, “Fact Sheet on the International Criminal Court”
Amnesty International, “Fact Sheet on the International Criminal Court”
Erna Paris, “At Last, Some Teeth in Human Rights”
Peter Singer, “One Law” (excerpt)
Wed 4/7	Charles A. Smith and Heather M. Smith, “Embedded Realpolitik? Evaluating United States’ Opposition to the International Criminal Court” 
John Bolton, “The United States and the International Criminal Court”
Annie-Marie Slaughter, “The Partial Rule of Law”
Fri 4/9		Exam 2
IV.  CRIMINAL LAW
 A.  General Philosophical Background & The Death Penalty 
Mon 4/12	Pojman/Reiman, The Death Penalty, Chapter 2, pp. 67-100
Wed 4/14	Pojman/Reiman, Chapter 2, The Death Penalty, pp. 100-132
Fri 4/16	Pojman/Reiman, The Death Penalty, Chapter 1, pp. 1-33
Mon 4/19	Pojman/Reiman, The Death Penalty, Chapter 1, pp. 33-66
Wed 4/21	Pojman/Reiman, The Death Penalty, Chapters 3 & 4
Fri 4/23	Terry Carter, “Red Hook Experiment” 
 In-class video:  Red Hook Justice
Mon 4/26	[No new reading]
 
B.  Questions of Intent and Attempt 
Wed 4/28	Leo Katz, “Guilty Minds”
Second 5-7 page paper due 
Fri 4/30	H.L.A. Hart, “Intention”
Mon 5/3	[No new reading]
Wed 5/5	George Fletcher, “Attempts versus Completed Offenses”
Joel Feinberg, “Equal Punishment for Failed Attempts” 
Position paper #4 due
Fri 5/7		[No new reading]

Mon 5/10	Final Exam 8-10am, in the usual classroom
